
UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA

M iami Division

Case Num ber: 14-61564-CIV-M O RENO

FEDERAL DEPOSIT INSURANCE
CORPOM TION, as receiver for INDYMAC,
F.S.B.,,

Plaintiff,

VS .

CHICAGO TITLE W SURANCE COMPANY,
a successor in interest of TICOR TITLE
m SURANCE COM PANY,

Defendant.
/

ORDER AFFIRM IN G M AGISTRATE'S REPORT AND RECOM M ENDATION AND
GR ANTIN G SUM M ARY JUDGM ENT TO CHICAG O TITLE IN SUM NCE CO M PANY

THIS MATTER is before the Court on the Federal Deposit Insurance Corporation's

(dçFDIC'') Objection (D.E. 82) to the Magistrate's Report and Recolnmendation (D.E. 71)

regarding Chicago Title Insurance Company's ('schicago Title'') and the FDIC'S cross motions

for stlmmary judgment. The central issue is whether the FDIC failed to provide mitten notice to

Chicago Title of an indemnity claim within 90 days of the discovery of facts giving rise to

potential coverage, as required by the tenus of the Closing Protection Letter signed by the

parties' predecessor entities. M agistrate Judge Jolm  J. O 'Sullivan concluded that the FDIC'S

written notice to Chicago Title was untimely, and recommended that summary judgment be

granted to Chicago Title and denied to the FDIC. Because the undisputed record evidence

dem onstrates that the FDIC was in possession of facts revealing potential coverage under the

Closing Protection Letter by M ay 2008 at the latest and that the FDIC did not provide written
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notice to Chicago Title until June 13, 2014, the Court AFFIRM S Magistrate Judge O'Sullivan's

Repod and Recom mendation.

1. FACTUAL AND PROCEDURAL BACKGROUND

The FDIC, as receiver of IndyMac Bank (ç$1ndyMac''), filed this lawsuit to recover losses

stemming from the alleged breach of a Closing Protection Letter issued to lndyM ac by Chicago

' d in interest, Ticor Title Insurance Company (Ct-ficor Tit1e'').1 See generallyTitle s pre ecessor

Second Am. Compl. (D.E. 27).

On August 2 1, 2007, IndyM ac made two mortgage loans to M aria Segal totaling

$855,000 so that she could purchase real property in Fort Myers, Florida (the çTroperty''l: one in

the amount of $675,000 and the other in the amount of $180,000 (collectively, the Slsegal

Loans''). Def.'s Statement of Facts CiDef.'s SOF'') at ! 3 (D.E. 45). Before it funded the Segal

Loans, lndyMac received a title commitment from Ticor Title and its closing agent, Florida State

Title, Inc. (tTlorida State Tit1e''), showing that two mortgages encumbered the Property a

$42 1,1 90 mortgage to Lehman Brothers Bank and a $70, 000 mortgage to Fifth Third Bank,

Florida. Def.'s SOF at ! 4. lndyMac also received draft HUD-I closing statements for each

mortgage from Florida State Title. 1d. The closing statement on the $675,000 loan showed that

M s. Segal would be paying $41,61 1.04 at closing, and that $423,000 would be used to pay off a

first mortgage on the Property and $193, 000 would be used to pay t?.#-1 second mortgage on the

Property. 1d. Chicago Title admits that the payment of $193,000 to satisfy a second mortgagee

2 Idwas inconsistent with the title comm itm ent
. .

l Ticor Title m erged with Chicago Title on July 1, 2010.

The FDIC disputes that $193,000 was used to pay off a second mortgage and
instead, asserts that Florida State Title disbursed the amount to JR Financial Holdings, LLC, a
third party with no valid lien or right to the funds. P1.'s Resp. to Def.'s SOF at ! 4.

Case 0:14-cv-61564-FAM   Document 100   Entered on FLSD Docket 10/09/2015   Page 2 of 14



ln connection with the Segal Loans, IndyM ac purchased from Ticor Title two title

insurance policies guaranteeing against certain defects in title to the Property. Def.'s SOF at ! 5.

Ticor Title also issued a Closing Protection Letter indemnifying IndyM ac against certain

defalcations by Florida State Title. Id The Closing Protection Letter provided, in pertinent part:

When title insurance of (Ticor Titlel is specified for your
protection in connection with closings of real estate transactions in
which you are to be . . . a lender secured by a mortgage (including
any security instrument) of an interest in land, E'ricor Title), subject
to the Conditions and Exclusions set forth below, hereby agrees to
reimburse you for actual loss incurred by you in connection with
such closing when conducted by gFlorida State Title) . . . when
such loss arises out of:

1. Failing of fHorida State Title.l . . . to comply with your
written closing instructions to the extent that they relate to (a) the
status of the title to said interest in land or the validity,
enforceability and priority of the lien of said mortgage on said
interest in land, including the obtaining of documents and the
disbursement of funds necessary to establish such status of title or
lien, or (b) the obtaining of any other document, specifically
required by you . . . , or (c) the collection and payment of funds
due you, or

2. Fraud or dishonesty of Florida State Title) . . . in handling
your funds or docum ents in connection with such closing.

Ex. 1 1 to Def.'s SOF (D.E. 45-12) (emphasis added).

The letter also provided, in its çfconditions and Conclusions'' as follows:

D. Claims of loss shall be made promptly to g'ricor Title) at its
principal office. . . . W hen the failure to give prompt notice shall
prejudice g'ricor Title), then liability of g'ricor Titleq hereunder
shall be reduced to the extent of such prejudice. (Ticor Titlel shall
not be liable hereunder unless notice ofloss in writing is received
by the Company within nïzid/

.y (90) days#om the date ofdiscovery
ofsuch loss.

1d. (emphasis added).
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In the closing instructions for the Segal Loans, lndyMac instructed Florida State Title

inter alia to close the Segal Loans only upon receipt of certain documents, to disclose any

suspicions of fraud, and to report to it secondary financing and payees not disclosed in the

closing instructions, loan application, and/or Form HUD-I. Def.'s SOF at ! 8. The closing

instructions also required that the funds received from IndyM ac be disbursed in accordance with

IndyM ac's instructions. 1d.

Ms. Segal defaulted on her loans without making a single payment. Def.'s SOF at ! 9.

On December, 19, 2007, less than four m onths after the closing, M s. Segal's attorney, Bolm ie

Canty, called lndyMac and stated that the loans were Stfraudulent.'' 1d ; Ex. 15 to Def.'s SOF at

1-2 (D.E. 45-16). On February 2, 2008, Ms. Segal called lndyMac to explain that the transaction

was fraudulent and that the Property was bought in her name by someone who had offered her

money to participate in the transaction. Def.'s SOF at ! 10; Ex. 15 to Def.'s SOF at 1-2. On

Febnzary 5, 2008, M s. Segal told an IndyM ac representative that the loan account was fraudulent

and that an investor had used her credit and that she was told that the investor would be making

the payments on the loans. Id On February 7, 2008, Ms. Segal again told IndyM ac that an

investor had used her credit to buy the Property and that she was not aware that the investor had

failed to pay the m ortgage until recently. Id

In addition, on M ay 22, 2008, lndyM ac received a letter and accompanying documents

from Anthony Rodriguez, another attorney for Ms. Segal.Def.'s SOF at ! 1 1. Among the

accompanying docum ents was a February 2 1, 2008 letter from M s. Segal to IndyM ac stating that

a broker convinced her to buy the Property S%as an investment,'' that the broker said that lithey''

had a client who would rent the house, but that illulnfortunately nothing of what l was told by

gthe brokerl was true.'' Id ; Ex. 16 to Def's SOF at 2 (D.E. 45-17). Mr. Rodriguez also

4
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submitted M s. Segal's 2005 and 2006 tax retums, which showed that she made $31,413.33 in

2005 and $43,407.22 in 2006, and not the $223,140.64 and $226,378.25 retlected on the Forms

W-2 that she had submitted to lndyMac before the closing. Def.'s SOF at !! 2, 1 1 ; Ex. 16 to

Def.'s SOF at 19-25.

The FDIC took over lndyMac in July 2008. lndyMac commenced a foreclosure action

against Ms. Segal in 2008 and obtained ajudgment of foreclosure on the Property in or about

May 201 1. Def.'s SOF at ! 13. In July 201 1, lndyMac obtained an appraisal and a 'çbroker's

price opinion'' of the Property, which estimated the Property's value to be $235,000 and

$189,900, respectively.Id ; Ex. 22 and 23 to Def's SOF (D.E. 45-23 and 45-24). ln September

201 1, the Property was sold at a loss. Def.'s SOF at ! 13.

11 ursuant to its statutory powers as the Receiver of IndyM ac,3 the FDICFina y
, p

subpoenaed Florida State Title's bank records from Bank of America, which the FDIC received

on April 3, 2014. P1.'s Statement of Facts CdPl.'s SOF'') at ! 24 (D.E. 46). From these ba.rlk

records, the FDIC claims that it learned that Florida State Title disbursed loan funds in

violation of IndyM ac's closing instructions to JR Financial Holdings, LLC, a third party with

no valid lien or right to the funds. P1.'s SOF at ! 26; P1.'s Resp. to Def.'s SOF at ! 4. The FDIC

also claims that it Sçlearned of facts giving rise to entitlement of indemnification under the

(Closing Protection Letterj . . . no sooner than when it received (the subpoenaed bank recordsq,''

i.e. April 3, 2014. Pl.'s SOF at ! 25. On June 13, 2014, the FDIC finally sent notice to Chicago

Title of its potential claim under the Closing Protection Letter. P1.'s SOF at ! 27.

The parties filed cross motions for summary judgment on June 4, 2015. See Def.'s Mot.

Summ. J. (D.E. 44); P1.'s Mot. Summ. J. (D.E. 47). Magistrate Judge O'Sullivan issued a Report

3 As Receiver of lndyM ac, the FDIC has the power to issue pre-litigation
tsadministrative subpoenas.'' See 12 U.S.C. j 18 18(n) and 12 U.S.C. 182 1(d)(2)(I).
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and Recommendation granting Chicago Title summaryjudgment and denying the FDIC

summaryjudgment on August 5, 2015, on the grounds that the FDIC discovered facts revealing a

covered claim and suffered an actual loss at least three years prior to notifying Chicago Title of

its claim, in violation of the Closing Protection Letter's 90-day notice provision. See R. & R.

(D.E. 71). The FDIC timely filed its Objection to the Magistrate's Report and Recommendation

on August 24, 2015. See Pl.'s Obj. to Magistrate's R. & R. (D.E. 82).

II. ANALYSIS OF PLAINTIFF'S OBJECTIONS TO THE REPORT AND
RECOM M ENDATION

Magistrate Judge O'Sullivan recommended granting summary judgment to Chicago Title

because CslndyMac and the FDIC had notice of facts that revealed a (Closing Protection Letterq

claim years before the FDIC sent the . . . claim letter to gchicago Titlej in June 2014.'' D.E. 71

at 16. The FDIC objects because it believes that none of the facts cited in the Report and

Recommendation- taken individually or in conjunction with one another--establish that

lndyM ac and the FDIC suffered a dicovered'' loss to the degree of certainty necessary to trigger

the 90-day notice requirement. D.E. 82 at 5. The central question before the Court, therefore, is

as follows: How certain must a lender be that it has suffered a Tdcovered'' loss under a closing

protection letter such that the 90-day notice requirement is triggered?

A. The 90-Day Notice Requirem ent Is Triggered W hen the Lender Discovers Facts
Giving Rise to Potential Coverage Under the Closing Protection Letter.

The Report and Recommendation correctly found that Stgtqhe (Closing Protection Letterj

requires a claimant to give notice of an indem nity claim within 90 days of discovery of facts that

reveal a claim .'' D .E. 71 at 1 1; see also F.D.L C. v. First Am. Title Ins. Co., 61 1 Fed. Appx. 522,

53 1 (1 1th Cir. 2015) (*iproperty Trans#r Appeal'') Cç-fherefore, the closing protection letters

require the FDIC to provide written notice within ninety days of discovering facts that reveal a

6
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c1aim.''). lt is also well-established that the 90-day notice requirement is triggered on the date

when both (a) the lender has knowledge offacts giving rise to a claim covered by a closing

protection letter and (b) the lender has suffered an actual loss. F D.l C. v. Attorneys ' Title Ins.

FunJ Inc., 2014 WL 4384270, at *5 (S.D. Fla. Sept. 3, 2014) (Seitz, J.) (*6WaMut') (sçThe phrase

ddate of discovery of such loss' includes not only the date of discovery of actual loss, but also

when the indemnitee has knowledge of specific facts giving rise to a claim covered by the

gclosing Protection Letterl.'').

loss in July 201 1. Compare Def.'s SOF at ! 13, with P1.'s Resp. to Def.'s SOF at 13. The

question, therefore, is whether IndyM ac knew of enough facts that revealed a claim as early as

The parties agree that IndyM ac and the FDIC suffered an actual

2007 or 2008, or whether the FDIC discovered sufficient facts revealing a claim only when it

subpoenaed Florida State Title's bank records in April 2014.

The answer lies in part on how the Court defines tdknowledge of facts giving rise to a

claim.'' The FDIC urges the Court to adopt a standard that triggers the 90-day notice provision

only when the lender gains specific knowledge that lsthe closing agent failed to comply with (the

lender'sl closing instnlctions.'' D.E. 82 at 3.Chicago Title, on the other hand, argues that the

notice provision is triggered when the lender discovers tsfacts giving rise to potential coverage.''

D.E. 91 at 4 (citing FD.IL C. v. Stewart Title Guar. Co., 2013 WL 1 891307, at *6 (S.D. Fla. May

6, 2013) (King, J.) (%s-l-herefore, the Court simply needs to determine whether the date at which

discovery of both actual loss and the facts giving rise to potential coverage had taken place was

within 90 days of the FDIC'S . . . claim letter.'') (emphasis added) and FD.l C. v. Attorneys ' Title

lns. Fund, No 1 : 10-CV-21 197-PCH, D.E. 164 at 1 1 (S.D. Fla. May 17, 201 1) (Huck, J.)

(çlndyMact') Ciso long as the FDIC or its predecessor lndyMac had knowledge of specific acts

7
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that may trigger gclosing Protection Letter) coverage . . . , it tdiscovered' an actual loss within

,, ja is addedll.4the meaning of the gclosing Protection Letter). ) (emp as

In support of its position, the FDIC relies on the Eleventh Circuit's decision Property

Transfer Appeal. See D.E. 82 at 3-4. ln that case, the Eleventh Circuit affirmed a district court

finding that the FDIC gave timely notice to the title insurer because like the FDIC claims

here- it did not receive notice of a claim until it subpoenaed the closing agent's bank

documents. See Property Transfer Appeal, 61 1 Fed. Appx. at 531. Property Transfer Appeal,

however, is different from this case because the district court concluded (after a bench trial) that

none of the FDIC'S documents ilcontaingedj a report of facts that revealgedl a claim under the

closing protection letters.'' Id Unlike in this case, the FDIC in Property Transfer Appeal did not

have any of the following: (1) servicing notes of phone calls with the borrower dtzring which the

borrower alleged that the underlying loans were tsfraudulenf'; (2) letters from the borrower

alleging that she had allowed an investor to use her credit to procure the loans; (3) tax retm'ns

from the borrower showing that the W -2s submitted by the borrower to the lender prior to

closing vastly overstated the bonower's annual income; or (4) a major discrepancy between the

value of a second mortgage on the title commitment and the amount paid to satisfy the second

m ortgage on the closing statements. The undisputed facts in this case are very different from the

facts of Property Transfer Appeal.

Given this precedent, the appropriate standard appears to be one that triggers the notice

provision when the lender discovers çsfacts giving rise to potential coverage.'' Stewart Title,

2013 WL 1 891307, at *6. In WaMu, for example, the district court granted summary judgment

4 N tably the Eleventh Circuit cites with approval the itpotential coverage'' andO 
,

Ssmay trigger'' language from Stewart Title and IndyMac when it defines the standard that triggers

notice in Property Transfer Appeal. See 61 1 Fed. Appx. at 53 1 .

8
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to the title insurer 'ion eight of the fourteen transactions on notice grounds'' because the lender

çi/elpw or should have kntpwa'' more than ninety days in advance of making its claim that (a)

there was çian undisclosed second mortgage at closing'' or (b) dûthe loss arose out of (the closing)

agent's fraud or dishonesty.'' 2014 W L 4384270, at *6-7 (emphasis added). And in IndyMac,

the court found that the lender's notice to the title insurer was untimely because- like here- stthe

Bank knew of misrepresentations that occurred in connection with the closing'' and that the 1oan

was made to a tdstraw borrower'' and who was not making the çspayments on the subject loans.''

No. l :10-CV-21 197-PCH, D.E. 164 at 2, 1 1.

There are good policy reasons for this rule. ln many situations (including in this case), it

takes years for lenders to acquire specific proof of a closing instruction violation. Thus, if a

lender's obligation to provide notice to a title insurer of a claim is only triggered when the lender

has specific proof of an actual closing instruction violation, then title insurers would remain

unaware of potential claim s, thereby defeating the purpose of a closing protection letter's tim ely

tice provision.s w ithout timely notice, title insurers calmot take steps to investigate theno

potential claim ajob title insurers are more suited for than lenders anyway and mitigate their

potential loss. The appropriate standard to be applied, therefore, is whether lndyM ac and the

FDIC were in possession of facts giving rise to a potential claim under the Closing Protection

Letter by M ay 2008.

B. lndyM ac and the FDIC Knew or Should Have Known of Facts Giving Rise to
Potential Coverage by M ay 2008 at the Latest.

Given this standard, Magistrate Judge O'Sullivan concluded that llthe record evidence

reflects that lndyMac and the FDIC had notice of facts that revealed a gclosing Protection Letterl

5 S h a rule would also incent lenders to put their heads in the sand anytime theyuc
receive infonnation about a potential closing instruction violation, but have not uncovered the
roverbial issmoking gun.''P

9
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claim years before the FDIC sent the . . . claim letter to (Chicago Title) in June 2014.9' D.E. 71

at 16. M agistrate Judge O'Sullivan found that the following facts which the FDIC does not

dispute triggered notice:

1) The draft HUD-I closing statements showed that Ms. Segal
would be paying $41,61 1.04 at closing and that $423,000 would be
used to pay off a first mortgage on the Property and $193,000
would be used to pay off a second mortgage on the Property.
Before it funded the Segal Loans, lndyM ac received a title
commitment that showed two mortgages encumbered the Property:
a $421,190 mortgage to Lehman Brothers Bank and a $70,000
mortgage to Fifth Third Bank.

2) Ms. Segal defaulted on the loans without making a single
paym ent.

3) Less than four months after the closing, on December 19,
2007, Bonnie Canty, a lawyer for M s. Segal called lndyM ac and
stated that the Loans were é'fraudulent.''

4) On February 2, 2008, Ms. Segal called lndyMac to explain
that the transaction was fraudulent and that the Property was
bought in her name by someone else who offered her money to
participate in the transaction.

5) On February 5, 2008, an IndyMac representative called Ms.
Segal and again, M s. Segal told the lndyM ac representative that
the loan account was fraudulent and that an investor used her credit
and that she was told that the investor would be making payments
on the Loans.

6) On Febnzary 7, 2008, Ms. Segal told IndyMac that she had
used her credit to allow an investor to buy the house and was not
aware that the investor had failed to pay the m ortgage until
recently.

7) Ms. Segal's lawyer, Anthony Rodriguez, sent a letter to
IndyM ac on or about M ay 22, 2008, which enclosed copies of M s.
Segal's tax returns for 2005 and 2006, which showed that she
made $31,413.33 and $43,407.22 in 2005 and 2006, respectively,
not the $223,140.64 and $226,378.25 retlected on the Forms W -2
she had submitted to lndyM ac before the closing.

10
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8) ln 2008, IndyMac commenced a foreclosure action on the
Property. In July 2008, the FDIC becnme lndyM ac's receiver. In
M ay 20 1 1, lndyM ac obtained an In Rem Final Judgment of
Foreclosure against M s. Segal and the Property.

9) In July 201 1, the FDIC received appraisals for the Property
that were well below the value of the Loans.

10) In September 201 1, the Property was sold at a loss for
$241,000.

See D.E. 71 at l6-l 8. The Court agrees with Magistrate Judge O'Sullivan, and finds that

IndyM ac, and by imputation the FDIC, were aware of potential closing instruction violations

related to M s. Segal's $41,61 1.04 cash-to-close payment and the $193,000 allegedly paid toward

a second mortgage by M ay 2008 at the latest, thereby barring the FDIC'S claim under the

Closing Protection Letter as a matter of law for lack of timely notice.

The FDIC objects to Magistrate Judge O'Sullivan's intemretation of the facts vis-à-vis

the notice requirement primarily on thzee grounds.First, as to the IndyM ac's communications

with M s. Segal during the loan collection process, the FDIC argues that none of them tdimplicate

. . . the closing agent . . . (or) establish a closing instruction violation.'' See D.E. 82-1 .

IndyM ac's servicing notes, however, contain specific details of fraud including details about

how the fraud was perpetrated- not çûvague statementgsq'' of fraud.WaMu, 2014 W L 4384270,

at *8, n.7. M s. Segal's repeated communications with lndyM ac alone should have put IndyM ac

on notice that something was awry with this loan transaction. But when the servicing notes are

combined with the Ms. Segal's fraudulent W -2s and the discrepancy between the $70,000 Fifth

Third M ortgage on the title commitment and the $193,000 payment reflected on the closing

statem ents, these facts reveal that d$M s. Segal was a straw buyer who, in contravention of the

Closing Instructions, did not pay $41,61 1.04 at the closing with her own money as retlected in

the HUD-1.'' D.E. 71 at 18.

11

Case 0:14-cv-61564-FAM   Document 100   Entered on FLSD Docket 10/09/2015   Page 11 of 14



Second, the FDIC objects to the Report and Recommendation's tkfactual conclusion'' that

the facts regarding M s. Segal's $41,61 1.04 dtcash-to-close payment'' revealed a closing

instruction violation because the ûscash-to-close payment appeargedl to come from (Ms. Segall

herself ' and t'without more, there is no basis to conclude the closing agent violated the closing

instructions.'' D.E. 82 at 7. The problem for the FDIC is that there wc-ç more, nnmely that M s.

Segal and her representatives repeatedly told IndyM ac that someone else used M s. Segal's credit

to take out and close on the mortgage and that someone else was supposed to be making

payment. In WaM u, the mere presence of an undisclosed second mortgage was enough to trigger

the 90-day notice provision, even in the absence of direct evidence implicating the closing agent.

See 2014 W L 4384270, at *6-7. Likewise, in this case, the m ere knowledge that som eone else

used Ms. Segal's credit to obtain a loan---even if the Cicash-to-close payment appearledl to come

from M s. Segal herself ' is enough to demonstrate a potential closing instruction violation.

D .E. 82 at 7.

This Court also made clear in WaMu that there is no tûscienter element (forq the failure to

follow a closing instructions provision.'' 2014 W L 4384270, *7. As a result, if the ftmds used to

make M s. Segal's cash-to-close payment were not actually M s. Segal's funds, then that is a

closing instruction violation, regardless of whether the closing agent knew that the cash-to-close

funds did not come from M s. Segal. In its Second Amended Complaint, the FDIC alleged dçupon

information and belief' that 6t(Ms.) Segal received cash in the amount of $4 1,61 1 .04 gfrom an

undisclosed third partyl, which she deposited into her account at Bank of America, and then

immediately used that very sam e cash to purchase a cashier's check, in the sam e am ount,

payable to Florida State, which she used as her down payment in this transaction.'' Second Am .

Compl. at ! 24. All of the facts upon which this allegation is based were know'n to lndyMac and

12
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the FDIC by M ay 2008. Therefore, the Court finds as a matter of 1aw that IndyM ac and the

FDIC were aware of a potential closing instruction violation related to the $41,61 1.04 iscash-to-

close payment'' by M ay 2008.

The FDIC'S final objection is to Magistrate Judge O'Sullivan's conclusion that tsnotice

was triggered'' based on the ttsignificance of thtej discrepancy'' between the $70,000 second

mortgage from Fifth Third Bank reflected on the title commitment and the $193,000 allegedly

used to pay off a second mortgage that was reflected on the closing statements. D.E. 82 at 9;

D .E. 71 at 18. The FDIC argues that given that the çsFifth Third Bank mortgage was an dopen-

Ended Mortgage,' which speciflcally includes lfuture advances,''' it iswould be possible, and

even likely, that the am ount required to pay off and clear the lien at closing would be more than

the amount showed on the title commitment.'' Ex. A to P1.'s Obj. to Magistrate's R. & R. (D.E.

82- 1). Magistrate Judge O'Sullivan noted, however, that çsthe increase was more than double the

estimated amount of $70,000 of the second mortgage retlected in the title commitment.''

Magistrate Judge O'Sullivan was being generous: the amount allegedly paid on the second

mortgage represented a 275percent increase on the value of the Fifth Third Bank mortgage.

This fact--especially when viewed in conjunction with the other facts known to IndyMac in late

2007 and early 2008- should have put lndyMac on notice that the $193,000 was likely not used

to pay off the $70,000 Fifth Third Barlk Mortgage. D.E. 71 at 18. Under these circumstances,

the Court finds as a matter of law that IndyMac and the FDIC knew or should have known of a

potential closing instruction violation related to the $193,000 payment toward the second

mortgage by M ay 2008 at the latest.

13
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111. CONCLUSION

Because IndyM ac, and by imputation the FDIC, was aware of a potential claim under the

Closing Protection Letter by M ay 2008, and because it is undisputed that the FDIC suffered an

actual loss in July 201 1, the FDIC'S June 13, 2014 written notice of its claim to Chicago Title

was untimely under the Closing Protection Letter's 90-day notice provision. Therefore, it is

ADJUDGED that M agistrate Judge O'Sullivan's Report and Recommendation is

AFFIRM ED. Defendant Chicago Title lnsurance Company's M otion for Summary Judgment

(D.E. 44) is hereby GRANTED, and Plaintiff Federal Deposit Insurance Comoration's Motion

for Summary Judgment (D.E. 47) is hereby DENIED. lt is further

ADJUDGED that this case is DISM ISSED and that a1l

DENIED AS M OOT.

DONE AND ORDERED in Chambers at M iami, Florida, this of October 2015.

other pending motions are

FEDER . O

UNIT STAT ISTRICT JUDGE

Copies furnished to;

The Honorable Jolm J. O 'Sullivan

Counsel of Record
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