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MEMORANDUM OPINION

NOBLE, Vice Chancellor.

*1  This is a breach of contract action. Plaintiff
Henkel Corporation (“Henkel”) entered into
an Asset Sale and Purchase Agreement (the
“Agreement”) with Defendant Innovative Brands
Holdings, LLC (“IBH”) for the purchase by IBH of

a segment of Henkel's consumer adhesive business

(the “Business”). 1  Henkel filed this action after
IBH failed to close on the Agreement. IBH has since

stipulated to liability for breach. 2  The only issue
that remains to be decided is damages, and IBH and
Henkel have brought cross motions for summary
judgment.

I. BACKGROUND

A. Factual Background
Henkel is a Delaware corporation engaged in
the business of developing, marketing, and selling
products in the United States and Canada under
various brands including Duck, Painter's Mate
Green, Easy Liner, EZ Start, Roll On and Tape

Shark. 3  IBH is a Delaware limited liability
company. On December 20, 2007, IBH agreed to
acquire the Business for an aggregate purchase
price of $127,500,000, subject to certain post-

closing adjustments. 4  IBH subsequently refused to
complete its purchase under the Agreement. After
IBH waived all rights to purchase the assets or

to enforce the no-shop clause in the Agreement, 5

Henkel sold the Business to an alternative buyer,

Shurtape, for $112 million. 6

B. Procedural History
After Henkel commenced this action on March
31, 2008, IBH filed counterclaims seeking, among
other things, a declaration that a Material Adverse
Event (“MAE”) had occurred under the terms of

the Agreement. 7  Because of the alleged MAE,
IBH claimed that it had the right, but not the
obligation, to close under the Agreement, but that
Henkel remained bound by the no-shop clause in

the Agreement. 8  On June 4, 2008, Henkel filed a

motion to dismiss, in part, IBH's counterclaims. 9

Henkel sought a determination that it was no longer
bound by the no-shop clause in the Agreement. On

August 26, 2008, the Court denied that motion. 10

On March 24, 2009, IBH advised Henkel that it

no longer intended to defend this action. 11  On
May 4, 2009, IBH stipulated to entry of the Order
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Limiting Relief in which IBH waived all rights
to purchase the Business or to enforce the no-

shop clause under the Agreement. 12  On May 29,

2009, Henkel sold the Business to Shurtape. 13  On
October 21, 2009, IBH stipulated that it would “no
longer contest the question of liability on IBH's

obligations” to close the Agreement. 14  On January
25, 2010, Henkel filed its First Amended Complaint

directed solely at recovering Henkel's damages. 15

On March 13, 2012, IBH moved for summary

judgment. 16  Henkel has filed a cross motion for

summary judgment . 17  The Court addresses these
motions below.

II. CONTENTIONS

Henkel seeks damages of three kinds: (1) the
difference between the sale price of the Business
under the Agreement with IBH and the sale price
received by Henkel from Shurtape (the “Sale Price
Damages”); (2) the cost incurred by Henkel in
conducting the second sale process that led to the
sale of the Business to Shurtape (the “Transaction
Damages”); and (3) the attorneys' fees and expenses
incurred in enforcing Henkel's rights under the
Agreement as a result of IBH's breach (the “Legal

Enforcement Damages”). 18

*2  Henkel estimates the Sale Price Damages

at $15,500,000.00, 19  the difference between
the price under the Agreement with IBH

($127,500,000.00) 20  and the sale price to Shurtape

($112,000,000.00). 21  Henkel asserts that the
operations and assets sold to Shurtape were
identical to what would have been sold to IBH

had IBH closed under the agreement. 22  Further,
Henkel estimates the Transaction Damages at
$922,277.57, including any expenses it incurred as a
result of having to conduct the second sales process

with Shurtape. 23  These include the investment

banking transaction fees, 24  data room expenses, 25

and transactional legal fees in connection with

Shurtape. 26  Finally, Henkel estimates the Legal
Enforcement Damages at $693,595 .97 as of April

30, 2012, 27  an amount it intends to supplement
post-judgment to include further sums incurred in

this action. 28  Henkel also seeks interest on any

amounts awarded. 29

In response, IBH asserts that the Business generated

approximately $30 million in EBITDA 30  for
Henkel in the period between the date IBH

breached the Agreement, 31  and the eventual sale
of the Business to Shurtape on May 29, 2009 (the

“Interim Period”). 32  In Henkel's agreement with
Shurtape, Henkel represented that the Business had
generated $27.8 million in EBITDA in calendar
year 2008, and an additional $2.8 million in
EBITDA for the period of January 1, 2009
through April 30, 2009, for a total of $30.6
million in EBITDA for the period from January

1, 2008 until April 30, 2009. 33  Subtracting the
EBITDA that was generated in early 2008, before
Henkel filed its Verified Complaint on March 31,
2008 (approximately $2.416 million) leaves $28.184
million in EBITDA that the Business generated for

Henkel from March 31, 2008 to April 30, 2009. 34

This does not include the Business's performance
between April 30, 2009 and May 29, 2009.

Had IBH closed on the Agreement, it claims
that it, instead of Henkel, would have received
those funds. IBH therefore asserts that any income
Henkel received from the Business during the
Interim Period should be credited against the
damages claimed by Henkel. Because the amount of
Interim Period income is evidently greater than the
amount of Henkel's claims, IBH requests summary

judgment in its favor. 35

Henkel argues that actual true date of IBH's breach
or repudiation was May 4, 2009 (when IBH waived
all rights to purchase the Business and to enforce
the non-shop clause) instead of March 31, 2008
(when Henkel filed its Verified Complaint), and that
therefore even if IBH is entitled to reduce Henkel's
damages by some amount of EBITDA generated
by the Business post-breach, any such reduction

would be negligible. 36  IBH contends, in response,
that “the breach occurred no later than April 7,
2008,” (five business days after Henkel satisfied the
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closing conditions under the Agreement) and that
whether the date is March 31, 2008 or April 7, 2008
is not material, as the post-breach earnings of the
Business almost double the amount Henkel claims

in damages. 37

III. ANALYSIS

*3  The parties have filed cross motions for

summary judgment. 38  A moving party must show
that there is “no genuine issue as to any material
fact” and that it is “entitled to judgment as a

matter of law.” 39  The Court will draw inferences
from the record “in the light most favorable to
the nonmoving party to determine if there is any

dispute of material fact.” 40  However, the party
opposing summary judgment may not rely on
“mere allegations or denials” to try to create a

dispute of material fact. 41  Instead, it must “set
forth specific facts showing there is a genuine

issue for trial.” 42  The opposing party can do

this by affidavit, deposition, or other discovery. 43

Summary judgment will only be granted if the
moving party can show that there is no genuine

issue of fact for trial. 44  If “vital facts are either
lacking or in conflict,” it would be “inappropriate
to attempt either to assume them or to evaluate

them on cross-motions for summary judgment.” 45

On cross motions for summary judgment where
“the task before the court is the interpretation
of contractual language, the court should initially
focus solely on the language of the contract

itself .” 46  “Delaware adheres to the “objective”
theory of contracts—a contract's construction
should be that which would be understood

by an objective, reasonable third party.” 47  In
considering the meaning of a contract, “the
language of an agreement, like that of a statute, is
not rendered ambiguous simply because the parties

in litigation differ concerning its meaning.” 48

Rather, it is for the court to determine whether
the language at issue is “reasonably or fairly
susceptible of different interpretations or may have

two or more different meanings.” 49  “Contract

terms themselves will be controlling when they
establish the parties' common meaning so that a
reasonable person in the position of either party
would have no expectations inconsistent with the

contract language.” 50

A. Pertinent Terms of the Agreement
Section 10 of the Agreement, entitled
“Indemnification,” sets out the remedies available
to each party in the event of breach. Section 10.2
requires that IBH indemnify and hold Henkel
“harmless from and against any Losses arising out
of or resulting from ... any failure of [IBH] to
perform or observe any term, provision, covenant,
agreement or condition on the part of [IBH] to be
performed or observed” under the Agreement.

“Losses” are defined by Section 10.1 of the
Agreement as any “claim, damages, liability, loss,
judgment, cost, expense (including all reasonable
attorneys' fees and court costs), deficiency, interest,
penalty, impositions, assessments or fines” arising
from breach. Section 10.4(c) of the Agreement
limits indemnification to exclude any amount
“in excess of actual damages, court costs and
reasonable attorneys' fees.” IBH and Henkel also
“expressly waive[d] any right to recover lost profits,
lost opportunity, consequential, special, punitive,
or exemplary damages.”

*4  Section 10.2 of the Agreement grants Henkel
the right to recover from IBH “any Losses arising
out of or resulting from” IBH's breach of the
Agreement.

When a contract is breached, the Court determines
damages “as if the parties had fully performed

the contract.” 51  “Historically, damages for
breach of contract have been limited to the

non-breaching party's expectation interest.” 52

Expectation damages are calculated as the amount
of money that would put the non-breaching party
in the same position that the party would have been

in had the breach never occurred. 53

As the Delaware Supreme Court has explained:
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[T]he standard remedy for
breach of contract is
based upon the reasonable
expectations of the parties
ex ante. This principle
of expectations damages is
measured by the amount
of money that would
put the promisee in the
same position as if the
promisor had performed
the contract. Expectation
damages thus require the
breaching promisor to
compensate the promisee for
the promisee's reasonable
expectation of the value of
the breach of contract, and,
hence, what the promisee

lost. 54

The Court elaborated:

[T]he non-breaching party is
entitled to recover damages
that arise naturally from
the breach or that were
reasonably foreseeable at
the time the contract was
made. Contract damages are
designed to place the injured
party in an action for breach
of contract in the same
place as he would have been
if the contract had been

performed. 55

Section 10.2 of the Agreement therefore provides
Henkel indemnification for its Sales Price Damages
(the difference between the sales price under the
Agreement and the sales price with Shurtape), its
Transaction Damages (the cost of conducting the
second sales process with Shurtape), and its Legal
Enforcement Damages (litigation costs incurred as
a result of IBH's breach of the Agreement).

B. Henkel's Mitigation of Damages

IBH has asserted Henkel's failure to mitigate its
damages as an affirmative defense. At this stage,
IBH is under no requirement to prove its defense;
it simply needs to show that, when the record is
viewed in the light most favorable to it, material
facts remain in dispute.

“While there is a general duty to mitigate damages
if it is feasible to do so, a plaintiff need not
take unreasonably speculative steps to meet that

duty.” 56  Adequate mitigation efforts “do not

involve high levels of risk.” 57

IBH does not contest Henkel's efforts to find
a suitable replacement buyer. Instead, it argues
that Henkel was required to pursue renegotiation
of the Agreement with it in order to satisfy its
mitigation duties. IBH asserts that it would have
been willing to settle the matter, i.e., renegotiate the
Agreement, if the Business's financial performance
had improved. Apparently, it was willing to offer
to comply substantially with the other terms of the
Agreement subject only to a “holdback” of funds

that would have assuaged its concerns. 58  It further
argues that Henkel was violating the Agreement's
no-shop provision all the while it was pursuing
other buyers.

*5  The parties generally agree that the law is not
clear about whether a party to an agreement must
negotiate with the breaching party as part of its duty
to mitigate. In essence, IBH seems to be advocating
for a rule that a breaching party has the right to
breach and then to renegotiate its contract more
favorable to a point just above where the second
buyer would agree. “Courts have generally held that
it is not necessary for the plaintiff to make another
contract with the defendant who has repudiated,
even though he offers terms that would result in

avoiding loss.” 59

The duty to mitigate is assessed in reference
to the exposure of the mitigating party to risk
and uncertainty which is, itself, another form of
risk. Even if there is a general rule requiring
renegotiation with a breaching party, application
of that rule is not justified here because of IBH's
contentious and “clock running” approach to the
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Agreement. Also important is Henkel's strategic
decision to rid itself of the Business. Having to
accept the uncertainty in dealing with IBH while
it was seeking to divest the Business would have
constituted an imprudent risk and counsels against
questioning further Henkel's mitigation strategy.
Further, difficult economic times were arriving, and
they caused even greater risk and uncertainty for
Henkel.

For these reasons, IBH's efforts to assert a
mitigation defense fail as a matter of undisputed
fact.

C. Whether Henkel's Recovery is Limited
The Supreme Court has held that damages for
breach of contract “should not act as a windfall”

for the non-breaching party. 60  Section 10.4(c) of
the Agreement limits any such indemnification to
exclude “any amounts in excess of actual damages,
court costs and reasonable attorneys' fees.” Because
the Business generated income during the Interim
Period, IBH argues that Henkel's damages were
reduced and that, therefore, Section 10.4(c)

operates to limit Henkel's indemnification. 61  The
central question in this case—whether the income
generated by the Business during the Interim Period
is to be credited against Henkel's damages—turns
on what the phrase “actual damages” in Section
10.4(c) of the Agreement means.

Because the Agreement does not define the term
“actual damages”, the Court presumes that the

parties intended its ordinary meaning. 62  The
term “actual damages” encompasses both “direct”

and “consequential” damages. 63  However, the
Agreement also separately limits any damages
to exclude “lost profits, lost opportunity,
consequential, special, punitive, or exemplary

damages.” 64  Henkel does not (because it may
not) seek damages for lost profits and lost

opportunity. 65  Therefore, the only component
relevant to the analysis of “actual damages” in
Section 10.4(c) is “direct” and not “consequential”
damages. Direct damages are damages “inherent in
the breach,” the “necessary and usual result” of the

breach, and “flow naturally and necessarily” from

the breach. 66

*6  Henkel asserts that its reasonable expectation
was that it would continue to receive all revenues
generated by the Business between the time when
the Agreement was executed and the time of closing

on its sale. 67  IBH responds that had IBH closed
on the Agreement, Henkel would have given up
control and operations of the Business after closing

and would not have kept any income generated. 68

Citing Corbin on Contracts, IBH asserts that any
income generated by the Business after the date
IBH would have closed had it not breached the
Agreement was obtained by Henkel “by reason of
opportunities that would not have been available

to [it] but for [IBH's] breach.” 69  IBH therefore
argues that any Interim Period income should be
“deducted from the amount that [Henkel] could

otherwise recover.” 70

In WaveDivision, the Court calculated damages due

to a buyer upon a seller's breach. 71  The Court first
determined the expected value of the assets to the
buyer at the time of breach. From this amount,
the Court subtracted any costs avoided as a result
of the breach, as well as any earnings the buyer
received from other assets the buyer bought to

mitigate damages. 72  After reaffirming that “the
proper measure of damages for breach of contract
is ‘based upon the reasonable expectations of the

parties ex ante,’ “ 73  the Court held that the buyer
was “only entitled to recover the net loss it [had]

suffered because of [the seller's] breach.” 74

Here, analogously, Henkel is entitled to the net
damages it suffered because of IBH's breach. Were
it not for IBH's failure to close on the Agreement,
IBH would have gained possession of the Business
and obtained any income it generated during the
Interim Period. Henkel's reasonable expectations
are limited to any revenues generated by the
Business until the date it would have sold the
Business to IBH under the Agreement. They do
not extend to the date the Business was actually
sold to Shurtape, because Henkel would not have
reasonably expected having to conduct a second
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sale at the time it entered into the Agreement with
IBH.

Awarding Henkel both income generated by the
Business during the Interim Period together with
Sale Price Damages would do more than just put
“the non-breaching party in the same position
that the party would have been in had the breach

never occurred.” 75  It would result in a “windfall”

to Henkel, 76  one it would have never expected
to receive at the time it signed the Agreement.
For the same reason—that the second transaction
with Shurtape would not have been part of
Henkel's reasonable expectations at the time of
the Agreement—any income generated during the
Interim Period should also be credited against
Henkel's Transaction Damages.

Henkel's attorneys' fees are included within
“Losses” as defined in Section 10.1 of the
Agreement. Section 10.4(c) limits Henkel's recovery
to “actual damages, court costs, and attorneys'
fees.” This limitation language does not use the
term “Losses.” Although “Losses” includes both
attorneys' fees (and court costs) and a collection
of elements that constitute “actual damages” or,
in essence, “economic damages,” Section 10.4(c)
treats legal expenses separately and different from
actual damages. Actual damages are subject to
reduction (or offset) by the Business's profits. In
other words, the netting out of damages and profits
in the Interim Period is a process not involving legal
expenses. Thus, regardless of what credit or offset
IBH may be entitled to because of the Business's
interim success, Henkel has a right to recover its
reasonable attorneys' fees and court costs. Because
there are no material facts in dispute regarding this
specific aspect of its claims against IBH, summary
judgment on this narrow issue in favor of Henkel is
appropriate.

D. The Date of IBH's Breach or Repudiation of the
Agreement
*7  Even if income generated by the Business

during the Interim Period (between the date of
IBH's breach or repudiation of the Agreement and
the sale of the Business to Shurtape on May 29,
2009) is to be credited against Henkel's damages, the

Court must still determine the date of IBH's breach
and repudiation of the Agreement in order to decide
when to start calculating the amount of income to
be credited.

Under Delaware law, expectation damages (and
any mitigating amounts to be credited against
them) are to be measured as of the date of the

breach. 77  Section 2.1(a) of the Agreement required
IBH to “purchase and accept” from Henkel the
Business “on the Closing Date”, and Section 4 of
the Agreement defines the “Closing Date” as the
date “five (5) Business Days' after satisfaction or
waiver of all conditions precedent set forth in” the
Agreement.

Henkel argues that even if IBH is entitled to reduce
Henkel's damages by some amount of EBITDA
generated by the Business, it is entitled to such
reduction “only for amounts generated after IBH

breached or repudiated the contract.” 78  Henkel
claims that the “earliest date on which such breach
or repudiation can be deemed to have occurred is

May 4, 2009,” 79  when IBH waived its rights to
enforce the no-shop clause and to close under the

Agreement. 80  According to Henkel, because the
Business was sold to Shurtape on May 29, 2009,
IBH is entitled only to reduce Henkel's damages by
any income generated by the Business between May

4, 2009 and May 29, 2009. 81

Although Henkel uses the terms “breach” and
“repudiation” interchangeably, they mean different
things, and have different consequences. Under
Delaware law, “a party [to a contract] is excused
from performance ... if the other party is in

material breach” of its contractual obligations. 82

The nonbreaching party “has the choice to continue
to perform under the contract or to cease to
perform, and conduct indicating an intention to
continue the contract in effect will constitute a

conclusive election.” 83  “[T]he nonbreaching party
may not, on the one hand, preserve or accept the
benefits of a contract, while on the other hand,

assert that contract is void and unenforceable.” 84
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Whether “repudiation amounts to a present
breach,” however, is “predicated on the promisee's

response.” 85  A party confronted with repudiation
may respond by (i) electing to treat the contract
as terminated by breach, (ii) by lobbying the
repudiating party to perform, or (iii) by ignoring
the repudiation. “Once the promisee relies on the
repudiation—e.g., by filing suit for damages or by
engaging in a substitute transaction—or notifies
the promisor it regards the repudiation as final,

effective retraction is no longer possible.” 86

IBH argues that its breach of the Agreement
occurred either on March 31st, 2008, when Henkel
filed its Verified Complaint stating that Henkel
had “satisfied all of its necessary obligations
under the Agreement,” was “ready to close the
transaction,” that “[a]ll of the conditions precedent
to performance by IBH which are under Henkel's
control have been satisfied,” and yet “IBH has

refused to close;” 87  or on April 7, 2008, the day that

is five business days after March 31. 88

*8  IBH claims that the only “condition precedent”
keeping it from closing under Section 4 of the
Agreement was its counterclaim in response to
Henkel's initial Verified Complaint that an MAE

had occurred under the Agreement. 89  IBH also
cites Henkel's motion to dismiss IBH's Verified
Counterclaims to suggest that Henkel understood
when IBH breached the Agreement:

If an MAE occurred, IBH simply had the choice
to waive the MAE and proceed with the Closing
on the terms in the Agreement or to terminate.
If an MAE had not occurred, IBH breached
the Agreement by refusing to proceed with the

closing. 90

According to IBH, the only reason it refused to
close on the Agreement was because it thought

an MAE had occurred. 91  When IBH waived all
rights to purchase the Business or enforce the no-
shop clause under the Agreement in May 2009,
or when it decided to “no longer contest the
question of liability on IBH's obligations” to close
the Agreement in October 2009, it gave up the
right to argue that an MAE had occurred. Without

the MAE argument, IBH had no defense to the
fact that it had breached the Agreement under its
terms, on the Closing Date set forth in Section 4
of the Agreement—April 7, 2008, five business days
after Henkel satisfied all the conditions precedent

to performance under its control. 92

Henkel directly responded to IBH's breach of
contract by filing its Verified Complaint seeking
“declaratory and injunctive relief specifically
enforcing the terms of the Agreement and ordering
IBH to consummate the transaction; or in

the alternative,” damages against IBH. 93  This
constituted an indication that Henkel intended
to continue to perform under the terms of the
Agreement despite IBH's material breach in failing
to close on the Agreement.

IBH committed a material breach under the
terms of the Agreement on April 7, 2008.
It did not, however, repudiate the Agreement.
“A repudiation of a contract is an outright
refusal by a party to perform a contract or its

conditions.” 94  “Repudiation may be accomplished

through words or conduct,” 95  but must be

“positive and unconditional.” 96  IBH did not make
any such indication.

Had IBH at the time outright indicated that it
no longer wished to proceed with the Agreement,
Henkel could have immediately initiated its
mitigation process. As discussed above, IBH would
then be liable for Henkel's damages as a result
of IBH's breach, including any difference between
the price under the Agreement and the price of
the second sale, as well as any costs incurred by
Henkel in conducting the second sale. Any income
generated by the Business between this breach date
and the second sale date would be credited against
Henkel's damages.

Instead, IBH sought the Agreement's continuing
existence. In its Verified Counterclaims, IBH asked
the Court for a “declaration that [IBH] had not
repudiated the Agreement,” a declaration that IBH
had not breached the Agreement because it was
“under no obligation to close on the Agreement”
due to the occurrence of an MAE, and a declaration
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that Henkel was still bound by the no-shop clause

under the Agreement. 97  IBH wanted to retain its
benefits conferred by the Agreement, including (i)
the ability to close on the Agreement if it so wished
and (ii) assurance that Henkel remained bound by
the Agreement.

E. The Doctrine of Quasi–Estoppel
*9  Henkel argues that IBH, by asserting that it

had not repudiated the Agreement when it filed
its Verified Counterclaim (on May 13, 2008) and
by benefiting from the Agreement's continuing in
effect, is now barred by the doctrine of quasi-
estoppel from arguing that IBH had repudiated

the Agreement in April 2008. 98  Quasi-estoppel
“ ‘precludes a party from asserting, to another's
disadvantage, a right inconsistent with a position

it has previously taken.’ “ 99  The doctrine “applies
when it would be unconscionable to allow a person
‘to maintain a position inconsistent with one to
which he acquiesced, or from which he accepted a

benefit.’ “ 100

In response, IBH argues that the representations
it made in its Verified Counterclaims—that IBH
had not repudiated the Agreement—cannot be
considered in isolation as a blanket assertion

of non-repudiation. 101  Rather, IBH claims that
they were representations made in the context
of IBH's assertions that an MAE had occurred
and “in the event that IBH's declaration of an

MAE was not itself a breach.” 102  In other words,
IBH contends that any assertions it made in its
Verified Counterclaims denying repudiation must
be considered in the context of its belief that an
MAE had occurred, and that they were merely
statements representing that IBH's refusal to close
on the Agreement was because of the MAE and not
because IBH independently breached or desired to
repudiate the Agreement.

In assessing Henkel's motion to dismiss IBH's
Verified Counterclaims, the Court considered what
would have happened under the Agreement if an

MAE had occurred. 103  The Court determined
that—assuming the occurrence of an MAE—the
Agreement did not “set any time by which IBH

must decide whether to claim that an MAE has

occurred or to waive any such claim.” 104  In other
words, the Agreement did not specify a time limit
for IBH to elect (i) to terminate the Purchase
Agreement based on its claim that an MAE had
occurred, or (ii) to waive the MAE and continue to
closing. However, the Court also held that it was
unreasonable “to believe that sophisticated parties
would have agreed upon an open-ended, unlimited

period for making such a decision.” 105  IBH could
not indefinitely refuse to close on the Agreement by
asserting the existence of an MAE and yet at the
same time refuse to terminate the Agreement with
Henkel.

Questions of material disputed fact remain. 106

After IBH's breach of the Agreement, IBH sought
to retain its benefits thereunder by arguing that an
MAE had occurred, did IBH truly believe that an
MAE had occurred, or was it merely asserting the
occurrence of an MAE to stall on its obligations to
perform under the Agreement? And between IBH's
assertion of an MAE in May 2008 and its March
24, 2009 notification to Henkel that it no longer

wished to defend against the litigation, 107  did IBH
at any point either (i) decide that an MAE had not
in fact occurred or (ii) decide that it was not going to
pursue the Agreement? While the record indicates
that IBH did not conduct an analysis of whether an

MAE still existed after March 31, 2008, 108  it does
not shed light on whether (i) IBH had legitimate
grounds to assert the existence of an MAE in the
first place, or why (ii) IBH waited until March
24, 2009, to inform Henkel that it was no longer
going to contest its defense to perform under the

Agreement. 109

*10  Henkel is substantially accurate to argue that
IBH cannot simply assert the existence of an MAE
in order to avoid closing on the Agreement, while
indefinitely holding Henkel bound to it, as this
would render the Agreement “nothing more than

an option contract as to IBH.” 110  During the post-
breach Interim Period, IBH cannot simultaneously
(i) benefit from the Agreement (by preserving its
ability to close and holding Henkel liable) and (ii)
seek to credit any income generated by the Business
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during this time against any damages suffered by
Henkel. In determining how much income is to be
credited against Henkel's damages, either a better
factual record or a factfinding exercise will be

required. 111

IV. CONCLUSION

For the foregoing reasons, Henkel is entitled to
partial summary judgment awarding its reasonable
attorneys' fees and costs, but otherwise, IBH and
Henkel's cross motions for summary judgment are
denied. An implementing order will be entered.
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Not Reported in A.3d, 2013 WL 396245
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A.2d 256 (Del.2009) (TABLE).
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100 Id.

101 IBH Reply Br. & Answering Br. 10–11.

102 IBH Reply Br. & Answering Br. 11.

103 Under Delaware law, in considering a motion to dismiss, the Court is required to accept as true all of the
non-moving party's well-pleaded allegations of fact, and it must draw all reasonable inferences from those
allegations in favor of the non-moving party. In re Gen. Motors (Hughes) S'holder Litig., 897 A.2d 162, 168
(Del.2006).

104 Henkel Corp., 2008 WL 4131566, at *3.

105 Id.

106 The Court defers its ruling on Henkel's claim that IBH's bad faith supplies an independent basis for awarding
Henkel its legal fees. See Henkel Br. 44–46.

107 Jameson Transmittal Aff. PSJX 31.

108 Jameson Transmittal Aff. PSJX 42 (Najafi Dep.) at 125.

109 The Court is not attempting to list every material fact that might be in dispute.

110 Henkel Br. 30.

111 While using EBITDA throughout its brief, at one point Henkel argues that “as the Business and its assets
were not a stand-alone, segregated business unit with separate employees, assets and books,” Capasso
Dep. 10–11, 67, it is difficult to “measure the precise cost to Henkel of operating the Business and generating
the EBITDA attributable to it.” Henkel Br. 36. Whether a further refinement is necessary may depend upon
the length of time during which EBITDA may be credited. Although the EBITDA numbers may not be fully
accurate, they are the numbers provided by Henkel and, there is no reason to believe that they are not
substantially accurate and a reasonable substitute for more precise numbers that one ordinarily obtains from
accounting efforts. If the period for determining the Business's profit to be applied to IBH's advantage should
narrow, it is possible that material facts relating to EBITDA (or a different measure of income) might exist.
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