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lorida courts have histor- 
ically taken the position 
that Compreh,cnsive Gen- 
eral Liability (hereafter 

"CGL") insurance policies do not 

cover defective work performed 
by a general contractor or by a sub- 

contractor on a general contractor's 
behalf. LaMarche v. Shelby Mutual 
Insurance Co., 390 So. 2d 325 (Fla. 

"The implications of this case will likely be far-reaching, as this is the first time 

an appellate court in Florida has allowed a general contractor to receive 

coverage from its CGL policy for the defective work of a subcontractor." 

1980). Surprisingly, even after the 
standard CGL policy language was 

changed to include a subcontractor 
exception, courts continued to 

follow LaMarche and hold that a 

general contractor could not recover 

from the policy for the defective 
work of a subcontractor. Lassiter 

Constr. Co. v. Am. States h•s. Co., 
699 So. 2d 768 (Fla. •rth DCA 1997). 
Recently, there was a dramatic 
departure from this position in 

J.S.U.B., Inc. v. United States Fire 

Ins. Co., 30 Fla. L. Weekly D 774 
(Fla. 2d DCA 2005). This departure 
is a consequence of the Second 

DC•Cs giving effect to policy 
language that was not contained 
in the policy at issue in LaMarche. 

The standard CGL policy for 

a general contractor contains a 

"Damage to Your Work" exclusion, 
which excludes from policy cover- 

age defective work performed 
by the general contractor. This 
standard CGL policy also contains 

an exception, which states that 
"It]his exclusion does not apply 
if the damaged work or the work 

out of which the damage arises 
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was performed on your behalf by 
a subcontractor." J.S.U.B. at *4. 

Despite its plain language and 

apparent absence of ambiguity, 
Florida courts had been ignoring 
the subcontractor exception to 

the '•Damage to Your Work" policy 
exclusion for years. Finally, the 
Second DCA in J.S.U.B. took note 

c,l the exception and held that a 

general contractor's CGL policy 
<•ocs, in fact, cover defective work 
pct-[ormed by a subcontractor. 
7!-t•.crc, the insurer argued that the 

policy doesn't allow for coverage 
anc[• therefore, that the exclusions 
a•d exceptions cannot create such 

coverage. However, the J.5.U.B. 
cott,-t agreed with the appellant's 

contention that "the policies must 

be read as a whole and no part of 
the policies should be viewed as 

having no effect at all." Id. at *17. 

The court held that if it were 1o 

adopt the insurer's argument, then 
the subcontractor exception would 
be completely ignored and have no 

effect at all. After finding that the 
policy as a whole provided coverage 
for the defective work, the court 

then determined that the •Damage 
to Your Work" exclusion did not 

apply because of the exception for 
work performed by a subcontractor. 

The implications of this case 

will likely be far-reaching, as this 

is the first time an appellate court 

in Florida has allowed a general 
contractor to receive coverage 
from its CGL policy for the 

defective work of a subcontractor. 
Since subcontractors often perform 
a large amount of work for general 
contractors, this decision should 
have a substantial impact on the 
industry. With the J.S.U.B. decision, 
a Florida court finally followed 
the apparent intent of the policy. 
It remains to be seen what the 
future implications of the J.S.U.B. 
decision are in both Florida and 
the rest of the nation. 

Author: William Caoe Wright, 
Esq., Carlton Fields. The author 
wo•,ld like to acknowledge the 
significant contributions of Ryan 
Care3; summer associate from 
the University of Miami, in the 
preparation of the article. 

WHITE 
BOGGS BANKER 

ATTORNEYS AT LAg/ 

We are pleased to announce that 

 Thalji 
has been board certified as a 

Circt•'•-Civil Mediator by the Supreme Court of Florida 

Ms. T!3 iii practices in the firm's Commercial 
Lii:i g a io   Practice and Mediation Groups. 

For assistance with litigation or 

relating to: 

PROBATE 

TRUSTS AND EL 
DISPUTES AND LI 

please contact- 

Poul R. Pizzo 
(8] 3) 222-]]]3 
pizzo@fowlerwhite. ¢om 

Meliss 
(8 3 

mthalii( 

501 East Kennedy Blvd., Suite 1700 
Tampa, Florida 33602 

(813) 228-7411 Phone 
(813) 229-8313 Fax 
info@fowlerwhite.com 

A full-service law firm 

OCT 2005 HCBA LAWYER 
17 


