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In 1983, rock legend Elton John debuted his hit song "I'm Still Standing." Rock 'n' roll historians can

debate what had previously befallen John and caused him to declare that he was still standing.

However, this question of when one is still standing is particularly relevant to an enduring split among

Florida federal district courts on when an individual plaintiff may pursue a claim for injunctive and

declaratory relief under the Florida Deceptive and Unfair Trade Practices Act, or FDUTPA.

This column sets out to identify and comment on various issues under the act where courts have

reached differing results. As noted in my previous Law360 guest article, in the 1970s, the Florida

Legislature enacted the Deceptive and Unfair Trade Practices Act, which provided both regulators

and private individuals a route to address unfair and deceptive practices. The focus here is on the

part of the statute that dictates action by private individuals.

Florida state courts have been generous in permitting plaintiffs to pursue injunctive and declaratory

relief under the act, taking their lead from the 2000 decision in Davis v. Powertel Inc., in which the

First District Court of Appeal noted that the statute "is broadly worded to authorize declaratory and

injunctive relief even if those remedies might not benefit the individual consumers who filed the

suit."[1]

However, for the first three decades after the statute was enacted, class actions in federal court

under the FDUTPA were relatively rare, as the governing law required each plaintiff to demonstrate

that he or she had suffered the requisite amount in controversy for diversity jurisdiction.[2]

This changed with the enactment of the federal Class Action Fairness Act in 2005. Over the last 15

years, the Class Action Fairness Act has led to many class actions being pursued[3] in federal court

where the plaintiff is seeking both classwide monetary damages, as well as injunctive and

declaratory relief. Federal courts in Florida, however, have come to differing conclusions as to

whether an FDUTPA class plaintiff has standing to pursue injunctive and declaratory relief in federal

court.
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Some cases have found a plaintiff has standing to seek injunctive and declaratory relief under the

FDUTPA regardless of whether the plaintiff is likely to suffer future harm.

One line of federal cases relies on the principles set forth by the state appellate court in Davis and

generally observes that the Florida state appellate courts have determined that the Florida

Legislature has given standing even when the individual plaintiff does not intend to use the product

in the future.

In Jeff Enterprises Inc. v. The Home Depot USA Inc. in 2008,[4] U.S. District Judge Cecilia Altonaga of

the Southern District of Florida evaluated an FDUTPA class action in which the plaintiff alleged that

Home Depot's practice of offering a 10% damage waiver charge on tool rental contracts violated the

act because no protection was provided for damage to rented tools not already contained in the

rental agreement.

In addition to monetary damages, the plaintiff sought declaratory and injunctive relief , wherein it

sought to prohibit Home Depot from including the charge at issue in future tool rental contracts.

Home Depot claimed that the named plaintiff did not have standing to pursue declaratory or

injunctive relief because, as detailed in the complaint, it fully understood the nature of the contested

charge and would not be expected to rent tools from Home Depot again.

In the first reported Florida federal trial court decision evaluating this issue in detail, the court first

noted that, under controlling Eleventh Circuit law, it is "generally true that in an action for declaratory

or injunctive relief, a plaintiff must allege 'facts from which it appears there is a substantial likelihood

that he will suffer injury in the future.'"[5]

However, the court then pivoted to the line of Florida appellate case law that authorizes declaratory

and injunctive relief even if those remedies might not benefit the individual consumers who filed the

suit.[6] The court thus concluded that, to the extent the plaintiff had standing under the FDUTPA for

past harm, it has standing under Florida Statutes Section 501.211(1) to seek injunctive or declaratory

relief, regardless of whether it is likely to suffer future harm.

Judge Altonaga encountered a similar issue a year later in Galstaldi v. Sunvest Communities USA

LLC.[7] There, the court rejected the defendants argument that "because Plaintiffs have not alleged

an ongoing violation, they lack standing for injunctive or declaratory relief."[8]

In Galstaldi, the court also evaluated the Article III aspect of the claim and, while there was not as

fulsome of a discussion on the interplay between Article III and declaratory or injunctive relief, the

court found in support of Article III standing that the plaintiffs "maintain that if the Court enters a

declaratory judgment that Defendants' conduct violates the FDUTPA, Plaintiffs will be able to seek

redress for their losses."[9]



A unifying principle with the cases[10] finding broad standing for injunctive and declaratory standing

in federal court under the FDUTPA seems to be that these cases have focused on the broad state

appellate decisions that allow standing for anyone aggrieved.

So what should a defendant do if faced with an adverse trial court ruling on this issue? First, make

sure to point to recent case law finding that a legislature cannot broaden the jurisdiction of the

federal courts beyond constitutional limits. Second, make sure to challenge the factual underpinning

of the plaintiff's claim that he or she — or even someone else — will use the item at issue in the

future.

Other cases have sharply limited standing to seek injunctive and declaratory relief under the

FDUTPA where there is no real likelihood of future harm.

The other line of cases generally recognizes that, while the language of the FDUTPA allows anyone

aggrieved by a violation of the act to bring an action for declaratory or injunctive relief, there

nonetheless is substantial authority against granting a specific plaintiff standing to seek an

injunction or declaratory relief under the FDUTPA where it is at no risk of future harm.

The 2018 decision issued by U.S. District Judge James Whittemore of the Middle District of Florida in

Teggerdine v. Speedway LLC is a detailed example of this view.[11] In Teggerdine, the court

acknowledged and rejected the Galstaldi line of cases and noted that the U.S Court of Appeals for

the Eleventh Circuit "is clear that where a plaintiff seeks prospective injunctive relief, it must

demonstrate a real and immediate threat of future injury in order to satisfy the injury in fact

requirement for Article III standing."[12] Numerous decisions are in accord with Teggerdine.[13]

The common thread with these cases is the finding that the plaintiff failed to show that he or she

personally intended to purchase the product in question in the future. According to these decisions,

the lack of such averment means that there is no constitutional Article III standing, even if the

allegation would be sufficient to satisfy standing under the statute in state court.

So what should a plaintiff do if faced with an adverse trial court ruling on this issue? First, draw a

distinction between claims in federal court and claims in state court, especially in a case that is

removed from state court — the Teggerdine approach. And, second, file the case in state court in the

first place.

This will put the onus on the defendant to evaluate the propriety of removal and at least give a

backup argument if the court is inclined to find there is no Article III standing for injunctive claims

under the FDUTPA where the plaintiff does not sufficiently demonstrate that he or she intends to

use the product in the future.



The Eleventh Circuit has not squarely addressed the question of declaratory and injunctive relief

under the FDUTPA in a class action. However, in June, the Eleventh Circuit held, albeit in a footnote, in

Warren Technology Inc. v. UL LLC, that in a single-plaintiff case

Watch to see if Warren Tech starts to be favorably cited by FDUTPA defendants arguing against the

expansive view of declaratory and injunctive relief standing under the act.

One last issue to consider in the food for thought category. This issue is not unique to the Florida

federal courts and the FDUTPA. The California federal courts have grappled with a similar issue

under the state's Unfair Competition Law.

In 2015, U.S. District Judge James Donato of the Northern District of California set forth a novel

approach in Machlan v. Procter & Gamble Co.,[15] in which he remanded the "portions of plaintiff's

claims that seek injunctive relief" alleging unfair, unlawful and deceptive trade practices in violation

of California Business and Professions Code Section 17200, which is California's analog to the

FDUTPA.[16]

Practical Takeaways

Given that there is a clear split of authority — although perhaps tilted against standing — both

plaintiffs and defendants could benefit from an earlier clarification from the judge in their case on

the issue. Further, litigants could benefit from a judge granting certification of an interlocutory

appeal on the issue pursuant to Title 28 of the U.S. Code, Section 1292(b).

Finally, lawyers with FDUTPA cases should closely watch to see if Teggerdine emerges as a

possibility to cut through the complicated standing issues in FDUTPA injunctive relief cases.[17]
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WL 8139133 (M.D. Fla. Dec. 17, 2018) (Schlesinger, J.); Kelly v. Palmer, Reif ler & Assocs., P.A., 681 F.
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956 (9th Cir. 2018),cert. denied,139 S. Ct. 640 (2018), but ultimately did "not resolve … whether

severance and remand, as opposed to dismissal, is the appropriate option where standing is lacking

for only some claims or forms of relief."
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