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It is axiomatic that objections not presented to the trial court are deemed waived on appeal. What
may come as a surprise, however, is that waiver arguments can also be waived. Thus, a party’s failure
to raise a waiver argument in its response to an opponent’s post-trial motions may waive the waiver
argument for appeal. That’s what happened in Commonwealth of Pennsylvania v. Chiquita Byrd, No.
1357 MDA 2017,2018 WL 2437575, at *1-2 (Pa. Super. Ct. May 31, 2018). After a bench trial, the trial
court forgot to invite closing argument and pronounced the defendant guilty. Neither side objected
to this procedure. After sentencing, the defendant filed a post-sentence motion for a new trial. The
trial court granted the motion on the grounds that it had deprived the defendant of her rights to
make closing argument and be heard under the Commonwealth’s Constitution. In its order, the trial
court noted that the Commonwealth had not argued that the defendant, by failing to object to the
court’s procedural shortcut during trial, had waived her right to closing argument. The
Commonwealth appealed the grant of a new trial, asserting that the defendant waived the
procedural issue when she failed to object at the time the trial court skipped closing argument. The
appellate court rejected that argument, finding that the Commonwealth had waived its waiver
argument by failing to raise it below. The court held that, absent unusual circumstances, rights
effectively waived cannot be raised for the first time on appeal, and declared, “[w]hat’s good for [the]
goose is good for the gander.” Because it had not raised its waiver argument below, the
Commonwealth was precluded from raising it for the first time in the appellate court. Preservation
Tip Make sure to raise all issues in the trial court, including waiver arguments based on your
opponent’s failure to timely object. Otherwise, you risk waiving a waiver issue for appeal.
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