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Fourth Circuit Court of Appeals
Puts Teeth into the "In Fact”
Exclusions of a D&O Policy

April 22,2013

In Farkas v. Nat'l Union Fire Ins. Co. of Pittsburgh, PA, No.12-1481, 2013 WL 1459248 (4th Cir. Apr 11,
2013), the Fourth Circuit Court of Appeals affirmed a decision that put teeth into the "in fact"
exclusions of a directors and officers liability policy. The U.S. District Court for the Eastern District of
Virginia construes the "in fact" exclusion for criminal conduct favorably to insurers, holding that the
exclusion was triggered by a jury verdict convicting the insured. The decision, Farkas v. National
Union Fire Insurance Co. of Pittsburgh, PA, 2012 WL 966577 (E.D. Va. March 21, 2012), provides
guidance to liability insurers regarding this important exclusion. Farkas, an executive at a mortgage
corporation, was indicted for wire, bank, and securities fraud. He sought coverage under a National
Union Directors and Officers policy for defense costs incurred in the criminal proceeding. National
Union advanced defense costs while reserving rights based upon policy exclusions for "loss" arising
out of the "gaining in fact of any profit or advantage to which the insured was not legally entitled" or
"the committing in fact of any criminal fraudulent or dishonest act, or any willful violation of any
statute, rule, or law." After his conviction, Farkas contended that National Union was obligated to pay
defense costs related to his appeal. He argued that the "in fact" exclusion did not apply until all post-
judgment proceedings were concluded and the courts determined that his conviction was "final."
The court held that the "in fact" exclusion was triggered by the jury verdict and that National Union
was not obligated to advance defense costs for Farkas's appeal. Moreover, the court held that the
conviction relieved National Union from funding defense costs incurred by Farkas before the verdict
but not yet paid. National Union had advised Farkas that the verdict triggered the "in fact" exclusion,
that National Union would no longer advance defense costs, and that National Union invoked its right
to recoup defense costs it had previously advanced. The court agreed with National Union's position.
Various jurisdictions have construed "in fact" exclusions. Some courts hold that the exclusions may
be triggered as early as the filing of an indictment or other complaint. Some courts read "in fact"
exclusions to require a factual determination by a tribunal. In positive language for insurers, the
Farkas court notes that "[n]Jone of these cases define a final adjudication as an appeal.” The opinion
also holds that Farkas' counsel "were always on notice that National Union reserved its rights to
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invoke the exclusions." The court granted National Union's motion for summary judgment, finding
that Farkas was not entitled to coverage for any defense costs regardless of when they were
incurred, and that National Union was entitled to recoup the funds it did advance. The exclusions
preclude "any payment" arising "in fact" out of excluded conduct. Accordingly, "Farkas' conduct was
never actually covered under the Policy, and he was therefore never entitled to the monies advanced
to him."

Authored By

Steven J. Brodie

'el Joseph H. Lang Jr.

Sylvia H. Walbolt

Related Practices

Appellate & Trial Support
Life, Annuity, and Retirement Litigation

©2024 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not
be construed as legal advice on any specific facts or circumstances. The contents are intended for general information and
educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this
publication is not intended to create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This
publication may not be quoted or referred to in any other publication or proceeding without the prior written consent of the firm, to be
given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the
link below. The views set forth herein are the personal views of the author and do not necessarily reflect those of the firm. This site
may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the
accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside
sites.


https://www.carltonfields.com/team/b/steven-j-brodie
https://www.carltonfields.com/team/l/joseph-h-lang-jr
https://www.carltonfields.com/team/w/sylvia-h-walbolt
https://www.carltonfields.com/services/appellate-trial-support
https://www.carltonfields.com/services/insurance/life-annuity-and-retirement-litigation

