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Florida Court Recognizes Need
To Show Prejudice To Establish
Defense Of Failure Of Conditions
Precedent Under Paragraph 22
Of The Mortgage

May 08, 2015

As part of its defense at trial in
a foreclosure action, the defendants asserted that the plaintiff bank failed to satisfy the condition
precedent of providing notice and an opportunity to cure before filing its complaint, as required by
the mortgage. Specifically, the defendants argued that, because paragraph 22 of the mortgage
required that the notice provide a 30-day period to cure the default—and the letter notice provided
only 29 days—the foreclosure action should be involuntarily dismissed. The Fifth District rejected
the argument, noting that the defendant failed to show prejudice, and that, “[a]bsent some prejudice,
the breach of a condition precedent does not constitute a defense to the enforcement of an
otherwise valid contract.” The defendants nevertheless ultimately prevailed, as the Court reversed
the final judgment of foreclosure based on a lack of evidence of standing by the plaintiff. The
decision, Gorel v. Bank of New York Mellon, 5D13-3272 (Fla. 5th DCA May 8, 2015), is not yet final.


https://www.carltonfields.com/
https://www.carltonfields.com/

Authored By

Dean A. Morande

Related Practices

Consumer Finance
Real Property Litigation

©2024 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not
be construed as legal advice on any specific facts or circumstances. The contents are intended for general information and
educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this
publication is not intended to create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This
publication may not be quoted or referred to in any other publication or proceeding without the prior written consent of the firm, to be
given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the
link below. The views set forth herein are the personal views of the author and do not necessarily reflect those of the firm. This site
may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the
accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside
sites.


https://www.carltonfields.com/team/m/dean-a-morande
https://www.carltonfields.com/services/banking-consumer-finance/consumer-finance
https://www.carltonfields.com/services/real-estate/real-property-litigation

