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The equitable doctrine of judicial estoppel prevents a party from asserting a claim in a legal
proceeding that is inconsistent with a claim taken by that party in a previous proceeding. Generally,
the doctrine is raised by a party — for example, as an affirmative defense — but a recent case out of
the D.C. Circuit reminds us that it may also be raised by a reviewing court. In Davis v. District of
Columbia,No.17-7071, 2019 WL 2398007 (D.C. Cir. June 7, 2019), the D.C. Circuit reaffirmed that
courts are not required to recognize a party's apparent waiver of a judicial estoppel argument. There,
the plaintiffs argued that the defendant waived the affirmative defense when it did not raise the
doctrine in its answer. The circuit court, however, held that the doctrine is not only a defense but,
because it also protects the integrity of the judicial process, a court may invoke the doctrine sua
sponte at its own discretion. It then affirmed the district court's dismissal of the plaintiff's claims on
estoppel grounds. In this regard, judicial estoppel resembles subject-matter jurisdiction, given that
both are ripe for court intervention (and might be raised as error or abuse of discretion on appeal)
despite apparent waiver by the parties in the trial court. As the Eleventh Circuit Court of Appeals has
explained, "[q]uestions of subject matter jurisdiction may be raised ... at any time during the
pendency of the proceedings." Ingram v. CSX Transp., Inc.,146 F.3d 858, 861 (11th Cir. 1998) (internal
citations omitted). Indeed, although the court normally will not address issues raised for the first
time at oral argument, it is bound to ascertain whether it possesses subject-matter jurisdiction
whether it is challenged by the litigants or not. /d. While both are examples of occasions where
apparent waiver can be salvaged, they operate differently. The court is duty bound to raise subject-
matter jurisdiction issues, which cannot be waived, at any time. See Fed. R. Civ. P. 12(h)(3). Not so with
the doctrine of judicial estoppel, which a court "may" invoke at its discretion to cure a party's
otherwise effective waiver of the issue. Practice Tip: Although it is best to preserve issues in the first
instance, there are limited occasions where new arguments, such as judicial estoppel or subject-
matter jurisdiction, may be allowed on appeal. Consequently, before losing all hope, consider
whether your issue may fall into an exception to strict preservation requirements. But in doing so, do
not engage in gamesmanship. As the Eleventh Circuit has warned, attorneys, as officers of the court,
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have a duty to raise alleged defects in subject-matter jurisdiction when they first become apparent,
not merely when doing so becomes strategically expedient. I.L. v. Alabama, 739 F.3d 1273,1284 n.6
(11th Cir. 2014). This is especially true in the judicial estoppel context because, unlike subject-matter
jurisdiction, courts have permissive, rather than a mandatory, authority to invoke the doctrine. Since
the purpose of the doctrine is to protect the integrity of the judicial process, do not expect courts to
reward litigants who strategically and deliberately denied the court an opportunity to review the
issue in the first instance.

Authored By

'el Joseph H. Lang Jr.

Stephanie Chau

Related Practices

Appellate & Trial Support
Litigation and Trials

©2024 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not
be construed as legal advice on any specific facts or circumstances. The contents are intended for general information and
educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this
publication is not intended to create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This
publication may not be quoted or referred to in any other publication or proceeding without the prior written consent of the firm, to be
given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the
link below. The views set forth herein are the personal views of the author and do not necessarily reflect those of the firm. This site
may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the
accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside

sites.


https://www.carltonfields.com/team/l/joseph-h-lang-jr
https://www.carltonfields.com/team/c/stephanie-chau
https://www.carltonfields.com/services/appellate-trial-support
https://www.carltonfields.com/services/litigation-and-trials

